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What are you afraid of?



Why can’t I just start my project?

Section 401 and 
404 Permitting



How to Plan for 
Permitting?

Site Evaluation

Permitting Assessment 

Application Preparation

Regulatory Agency 
Coordination

Project Execution



Beechers
Brook



Site Evaluation
What?

 Elements to include

When?
 During in the design process

 Time of Year

 Where?
 Project Site

 Include access and laydown areas

 Who?

 Experienced ecological scientists/consultants



Site Evaluation: What?

Wetlands

Streams

Endangered Species Habitat

Historical Resources



Site Evaluation: Take Pictures!

Upstream and 
Downstream

Stream Substrate

Four Cardinal Directions



Site Evaluation: Federally Listed Species



Site Evaluation: Freshwater Mussels

 Ohio Mussel Survey Protocol (ODNR)

 Watershed Size

 FLS Surveys

 Stream Classifications

 Unlisted: Not listed in Appendix A with watersheds 
>10 mi2

 Group 1: Small to mid-sized streams, FLS not 
expected

 Group 2: Small to mid-sized streams, FLS expected

 Group 3: Large Rivers, FLS not expected

 Group 4: Large Rivers, FLS expected



Site Evaluation: 
Historical Resources

 Historic Properties and Structures

 Historic Districts

 Historic Artifacts



Site Evaluation: Beechers Brook

 Stream

 Wetlands

 Potential Roost Trees

 Historical Resources



How to Plan for 
Permitting?

Site Evaluation

Permitting Assessment 

Application Preparation

Regulatory Agency 
Coordination

Project Execution



When is a 401/404 Permit Needed?



When is a 
Permit Needed?
 USACE

 Discharge of fill or dredged 
material below the OHWM

 Ohio EPA

 Federal Permit Triggers 
need for Ohio EPA Permit

 Water Quality Certification

 Isolated Wetlands



Ordinary High Water Mark

 What is it?

 “An ordinary high water mark is a line 
on the shore established by the 
fluctuations of water and indicated by 
physical characteristics, or by other 
appropriate means that consider the 
characteristics of the surrounding area.”

 Why is it important?



Permitting 101: What Kind of Permit?

USACE: 404 Permit

Nationwide Permits (NWP)

 Individual 404 Permit

 Ohio EPA: 401 Permit 

Water Quality Certification

 Isolated Wetland Permits

Director Authorization

 Individual 401 Permit



NWP: Permitted Activities

Maintaining Assets (NWP 3)

Bank Stabilization (NWP 13)

 Stream Restoration (NWP 27)

Temporary Impacts (NWP 33)

 Stormwater Management 
Facilities (NWP 43)



Permitting Assessment: Project Details

What are your planned activities?

Work below the Ordinary High Water Mark?

Clearing Trees or Shrubs?

How will the work be performed?

When will the work be performed?

What are the impacts of the work?

Temporary or permanent?



Clear Trees

Temporary 
Diversion of Water

Move Channel Away From Slope
Regrade Existing Slope

Fill Existing Stream Channel

Install Stream Channel Features

Drop Structure

Expand/Enhance Floodplain
Revegetate Project Area



Which Permit Fits Best?

What is the intent of the project?

NWP 13 – Bank Stabilization

Nationwide Conditions

Regional Conditions

State of Ohio Conditions

Evaluate Limits and Exclusions



Permitting Assessment: Details to Consider

 Length of project?

One cubic yard per running foot?

Where is this project taking place?

Vertical bulkhead?

Wetland impacts?



Permitting Assessment: Is a Pre-Construction 
Notification (PCN) Needed?

 Look for PCN “triggers”



Keep Going…What do the Regional or State 
Conditions Say?



Wetland Impacts 
Greater than 0.1 acres 
require compensatory 
mitigation.



Permitting Assessment: Is a PCN Needed?

A non-PCN NWP may require a PCN if:

Federally-listed endangered or threatened species or their habitat

Potential to affect historic property

Waters of special concern

National Wild and Scenic Rivers

 In-water work restricted period



Permitting Assessment: What if I Don’t Need to Submit a 
PCN?

 REMEMBER – If you meet the 
requirements of the NWP, you are still 
performing the project under that 
permit.

 Provide the specific NWP and General 
Conditions to your Project Manager 
and Contractor.

 Document your justification and keep it 
on file.

 Make it clear to others involved in the 
project that if the scope changes or 
their “how” changes it may trigger the 
need to obtain a PCN.



Permitting Assessment: Ohio Eligibility Map

http://oepa.maps.arcgis.com/apps/webappviewer/in
dex.html?id=e6b46d29a38f46229c1eb47deefe49b6

Possibly Eligible

Ineligible



Permitting Assessment: Beechers Brook

Project 
Location



Permitting Assessment: NWP Eligibility Flow Chart



Pre-Application Meeting

 USACE Site Visit:

 Jurisdictional Determinations (JDs)

 Project Overview

 Permitting Guidance

 USACE Communication:

 Develop Relationship with Regulator

 Phone calls can count as pre-
application meetings



Stay Involved!

 Work with the Project Manager to 
get a good understanding of the 
project

Attend progress meetings

 Pay attention to any changes in 
scope of project

 Pay attention to how the work is 
going to be performed

 Pay attention to when the work is 
scheduled to begin



How to Plan for 
Permitting?

Site Evaluation

Permitting Assessment 

Application Preparation

Regulatory Agency 
Coordination

Project Execution



Application Preparation: Checklist

 Cover Letter

 NWP Form 

 Site Map

 Drawings 

 Plan View 

 Cross-Sections w/OHWM

 Photographs

 Ecological Reports

 Historical Reports (if applicable)



Step 1 – Write a Robust Cover Letter

Clearly state the purpose of the project

Describe each component of the project and the 
activities that will be performed

 Include information on all ecological resources and 
what the impacts will be

Remember to include temporary impacts



Stop and Think About Project Timing

 Tree Clearing Restrictions

 Summer Roosting Season April 1 – September 31

 In-Water Work Restrictions for Spawning

 Salmonid Streams 9/15-6/30

 Percid Streams 3/15-6/30

 Other Streams 4/15-6/30

 Mussel Surveys



Step 2 – Complete the NWP application Form

 http://www.lrb.usace.army.mil/Portals/45/docs/regulatory/Application/OH_permit_

engform_4345_2014dec.pdf?ver=2015-10-06-143148-373

AND

http://www.lrb.usace.army.mil/Portals/45/docs/regulatory/Application/OH_permit_engform_4345_2014dec.pdf?ver=2015-10-06-143148-373


Step 3 – Maps and Drawings



Step 3 – Maps and Drawings

OHWM



Step 4 - Attachments

 Ecological or Historical Reports

 Wetland Delineations

 QHEIs

 Site Photos

 Supporting Information

 In-Water Work Waiver Request



How to Plan for 
Permitting?

Site Evaluation

Permitting Assessment 

Application Preparation

Regulatory Agency 
Coordination

Project Execution



USACE Districts

Pittsburgh District

Buffalo District

Huntington District



Regulatory Agency Coordination: USACE

 USACE must determine if the PCN is complete within 
30 days
USACE notifies the prospective permittee if it is not 

during that window

 The prospective permittee shall not begin the activity 
until either:
Notified in writing by USACE that the activity may proceed

 45 calendar days have passed from the USACE’s receipt of 
the complete PCN and the prospective permittee has not 
received written notice (Lots of caveats!)



Regulatory Agency Coordination: Ohio EPA



Regulatory Agency Coordination: Ohio EPA

Director’s Authorization

Cost $2,000

15 day public notice and comment period

Same 45 day language as the NWP

Our experience…. about 2 months



Regulatory Agency Coordination: Other Agencies

 State Historic Preservation Office 
(Section 106)

 30 day review period

 Endangered Species ACT. USFWS 
(Section 7)

 You can clear trees after 
coordination is completed. You do 
not have to wait for your permit. Get 
it in writing!

 Ohio Department of Natural Resources

 Mussels

 In-water Work Waiver

 Dam Safety

 Coastal Permits

 Coastal Erosion Area

 Shore Structure Permit

 Submerged Land Lease



Local Community Coordination

 Floodplain Permitting

Riparian Setbacks

Architectural Review

Etc.



How to Plan for 
Permitting?

Site Evaluation

Permitting Assessment 

Application Preparation

Regulatory Agency 
Coordination

Project Execution



Project Execution: Specs & Plans

Put constraints in the specifications 
and plans

 Let the contractor know upfront 
what is expected of them

Attach the permit as a reference 
document to bid specs



Pre-Construction Meetings

 Participate in any pre-
constructions meetings

 Make sure a copy of the 
permit is onsite

 Verify that all avoided water 
resources and buffer/riparian 
areas are demarcated in the 
field and protected with 
suitable materials

5. Permit Compliance



Field Monitoring During Construction



Project is Complete!

 Submit Completion 
Certification (30 Days)

May trigger site visit

Monitoring

Reporting



“You had the power all along, my dear. You just had to learn it for yourself.” 
– Glinda the Good Witch


