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Ditches and Drainage in Ohio

Q. Is this a ditch, 
watercourse or 
stream?

A. It depends!
Private property and public laws 
relating to ditches.
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Ohio Common Law 

Ohio property and tort law recognize three “types” of water 
that now have similar bodies of defining law:

• Riparian and Littoral 
• Groundwater
• Surface Water/Runoff
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Ohio Common Law for Surface Water
McGlashan v. Spade Rockledge Corp., 62 Ohio St. 2d 55 (1980). 

A possessor of land is not unqualifiedly privileged to deal with 
surface water as he pleases, not is he absolutely prohibited 
from interfering with the natural flow of surface waters to the 
detriment of others.  Each possessor is legally privileged to 
make reasonable use of his land, even though the flow of 
surface waters is altered thereby and causes some harm 
to others. He incurs liability only when his harmful 
interference with the flow of surface water is unreasonable.

“
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Rest.(2d) of Torts ‘Reasonableness’ Factors

• Purpose of the use
• Suitability of use to waterbody
• Economic value of use
• Social value of use
• Extent and amount of harm caused
• Practicality of avoiding harm
• Protection of existing values in land and investments
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Public Ownership and Jurisdiction of Ditches

Ohio Police 
Power 
Jurisdiction
• Ohio statutory 

ditch law

Federal 
Jurisdiction–
WOTUS
• MS4 regulatory 

overlay
• Nationwide 

Permits
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What is a Ditch?

• Federal authorities define 
ditches as artificial channels 
used to convey water.

• Ohio RC Chap. 6131, (“Single 
County Ditches”) simply lists 
‘ditches’ among the list of 
“Improvements”
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Ohio “Waters of the State “ Jurisdiction
6111.01(H) 

"Waters of the State" means all streams, lakes, ponds, marshes, 
watercourses, waterways, wells, springs, irrigation systems, drainage 
systems, and other bodies or accumulations of water, surface and 
underground, natural or artificial, regardless of the depth of the 
strata in which underground water is located, that are situated wholly 
or partly within, or border upon, this state, or are within its 
jurisdiction, except those private waters that do not combine or effect 
a junction with natural surface or underground waters. 

“
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Authority to Regulate Ditches

No person shall tamper with or 
damage any drainage facility 
acquired or constructed by the 
county under this chapter or any 
apparatus or accessory connected 
with it or pertaining to it, or make 
any connection into or with the 
[drainage] facility, without the 
permission of the Bd. or in a 
manner or for a use other than as 
prescribed by the Bd.

“ORC 6117.45.
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Ohio Statutory Ditch Law

Revised Code Chapters:

RC 6131 

Single 
County Ditches

RC 6133

Joint 
County Ditches

RC 6135 

Interstate 
County Ditches

RC 6137 

Ditch 
Maintenance Fund

RC 6151 

Watercourses
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The types of “Improvements” 
under Ohio’s ditch law include:

1) The location, construction, reconstruction, reconditioning, widening, deepening, 
straightening, altering, boxing, tiling, filling, walling, arching, or any change in the 
course, location, or terminus of any ditch, drain, watercourse, or floodway;

2) The deepening, widening, or straightening or any other change in the course, 
location, or terminus of a river, creek, or run;

3) A levee or any wall, embankment, jetty, dike, dam, sluice, revetment, reservoir, 
holding basin, control gate, breakwater, or other structure for the protection of lands 
from the overflow from any stream, lake, or pond, or for the protection of any outlet, 
or for the storage or control of water;

4) The removal of obstructions such as silt bars, log jams, debris, and drift from any 
ditch, drain, watercourse, floodway, river, creek, or run;

5) The vacating of a ditch or drain.  
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Ohio Statutory Ditch Provisions
• The Procedure 
• The Petition 
• Comments from Owners 
• County Engineer Duties – preparing preliminary report, 

including benefits, adverse impacts, and estimate of costs of 
improvement

• The View & the Hearing 
• Dismissal or Approval of Petition 
• Assessments 
• Vacation of a Ditch or Drain
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The Benefits
The county engineer estimates the benefits to land and owners, to public corporations as entities, and to 
the state resulting from drainage, conservation, control and management of water, and environmental, 
wildlife, and recreational improvements.  Factors relevant to whether such advantages result include: 

(1) The watershed or entire land area drained or affected by the improvement;
(2) The total volume of water draining into or through the improvement and the amount 
of water contributed by each land owner;
(3) The use to be made of the improvement by any owner, public corporation, or the 
state.

“Benefit” or “benefits” includes any or all of the following factors:
Elimination or reduction of damage from flood;
Removal of water conditions that jeopardize public health, safety, or welfare;
Increased value of land resulting from the improvement;
Use of water for irrigation, storage, regulation of stream flow, soil conservation, water supply, or 
any other purpose incidental thereto;
Providing an outlet for the accelerated runoff from artificial drainage whenever the stream, 
watercourse, channel, or ditch under improvement is called upon to discharge functions for which 
it was not designed by nature
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https://www.dispatch.com/news/2
0190225/archaic-ohio-law-
requires-officials-to-view-ditches-
in-person

Evolution of 
Ohio Ditch Law?
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When is a ditch not just a ditch?
• When it is a “watercourse” or “stream”

– Ohio Law RC 6131.59
• “When an improvement consisting of a ditch, drain, or watercourse has been 

established and constructed or used for seven years or more, it shall be 
considered to be a public watercourse. . . And shall have and possess in and 
to any such watercourse . . . The rights and privileges that relate or pertain to 
natural watercourses. . .”

• A drainage ditch located on private property does not become a public 
watercourse by reason of RC 6131.59, unless it was established or improved 
pursuant to RC Chap. 6131  Caldwell v Goldberg (Ohio 1975), 43 Ohio St. 2d 
48.

– Federal jurisdiction (WOTUS “ephemeral streams”)
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Federal Jurisdiction

• Under the 2015 Rule and in pre-2015 regulation as 
applied, ditches could be jurisdictional WOTUS where 
they are a tributary to jurisdictional waters or are ditches 
in upland with perennial or intermittent flow.
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Source: 
Comments of the National Pork 
Producers Council on Proposed 
Rule to Define “Waters of the 
United States”
Docket #: EPA-HQ-OW-2011-
0880
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Source: 
Comments of the National Pork Producers Council on 
Proposed Rule to Define “Waters of the United States”
Docket #: EPA-HQ-OW-2011-0880

Figure B: Drainage feature considered to have bed, 
bank and ordinary high water mark under recent 
Army Corps guidance on this subject.
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Waters of the US
• The Proposed Revised Definition 

attempts to clarify what waters 
are NOT federally regulated

• Fewer ditches will be considered 
WOTUS
– Ditches constructed in upland and 

ditches with ephemeral flow will 
NOT be considered WOTUS

EPA Fact Sheet: https://www.epa.gov/sites/production/files/2018-
12/documents/factsheet_-_wotus_revision_overview_12.10_1.pdf

https://www.epa.gov/sites/production/files/2018-12/documents/factsheet_-_wotus_revision_overview_12.10_1.pdf
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Fewer Ditches will be considered WOTUS

Ditches constructed in 
upland and ditches with 
ephemeral flow will NOT
be considered WOTUS
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Clean Water Act 
MS4s
The WOTUS Proposal 
expressly excludes 
stormwater control 
features excavated or 
constructed in upland to 
convey, treat, infiltrate 
or store stormwater run-
off.  
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Clean Water Act 
MS4s
MS4 “does not solely refer to 
municipally owned storm 
sewer systems, but rather is 
a term of art with a much 
broader application that can 
include [other public 
entities]. [MS4] is not just a 
system of underground 
pipes-it can include roads 
with drainage systems, 
gutters and ditches” O.A.C. 
3745-39-02 (C).
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“Streams” and Nationwide Permits

NW Permit 41

Reshaping Existing 
Drainage Ditches 

NW Permit 43

Stormwater 
Management 

Facilities

NW Permit 46

Discharges into 
Ditches
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Ditches and Drainage in Ohio
Is this a ditch, watercourse or stream?

It depends upon whether:

• It has defined bed and bank?
• Is it on private property?
• Has it been subject to an Ohio 

petition?
• Is it tributary or adjacent to 

WOTUS?
• Other case by case factors.
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Questions?
Comments?
Thank You.
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